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LOS ANGELES, CALIFORNIA; MONDAY, SEPTEMBER 23, 2002; 4:08 P.M.

THE CLERK: Calling calendar item number 11, case
number CR 02—350( United States of America versus Steven
William Sutcliffe. 

Counsel, please state your appearances.

MS. DUARTE: Good afternoon; Your Honor. Elena
Duarte for the Government.

THE COURT: Good afternoon.

MS. BEDNARSKIE Good afternoon, Your Honor. Marilynm
Bednarski and Hilary Potashner preseﬁt with Steven Sutcliffe.

. THE COURT: Good.afternoon.

You all may be seated. -

-I've received an ek—parte appiiCation-for certain
relief that requires me to ieview3the status of this mattér
only with Mr. Sutcliffe.and his current lawyers. _And Irknow
what they have said, but I still think I need_tb reVieWICertain ;
things. - | i

That requires me to_require everyone else in the

courtroom to be excused and to be fequiréd to wait outside of

‘the courtroom. And the marshals should take Mr. Maiben into

their custody and remove him there as well. Everybody

~including the prosecutor shall'wait outside until further

notice and the doors shall be closed.

MS. BEDNARSKI: Your Honor, I would request the court
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allow Mr. ﬂandin to remain.

THE COUﬁT: Yeah. He can remain. He's part of your
firm.

MS. BEDNARSKI: We also have a Mr. Nishi here.

. THE COURT: I can'f ha&e Mr. Nishi yet.

We're‘going to permit the representative of the
marshal's office.

what's your name, sir?

MR. SHAPIRO: Deputy Ben Shapiro.

THE COURT: Deputy Shapiro to remain.

and I think you should wait outside.

(The following proceedings held under seal.)

THE COURT: And T instruct you, Députy Shapirq,
whatever is discussed at this proceeding you are absolﬁtely
obligated to keep confidential and to disclose_to no one. -

Do you uqdérstand that? |

MR. SHAPIRO: Yes, I do.

May I say I tﬂink one.of the deputies is gbing to
come back after he finishes tfansporting one of the other
defendants --

THE COURT: I will deal with that when that happens.

Now Mr. Sutcliffe ahd-Ms. Bednérski, I've got this
application which consists of a request by your current lawyers
to be relieved of their responsibilities to you as lawyers and

to be relieved of their status as counsel of record. And it
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‘states without explanation there is an actual conflict of

interest that I could only be‘told about if you were to waive
your attorney—client privilege, which your lawyers think you
should not do, and that this conflict of interest is distinct.
That‘s.the term that's been incorporated into the
application. | |
From the issues I reviewed with Mr. Sutcliffe and
with his lawyer the last time we were here -— which I think was

on August 22, you need to provide me with additional background

information.

Most of the time when I am encountered -- when I am

presented with a request to be relieved because of a conflict,

your office tells me about an association with some other

individual, often a defendant tolwhom they owe potentially
confiicting or actually conflicting duties of confidentiality
or loyalty.

“Is that the situation here?

MS. BEDNARSKi: No, sir.

THE COURT: I'm snre you can eXplein what this is
about so that Mr._Sutcliffe certeinly has an opportunity to
know what is before me as a ruling Without waiving
attorney-client privileges. So please do so.

MS.'BEDNARSKI: We're -- we feel that the events that

" have passed we would not disclose to anyone hearing in this

case, to anyone ruling on potential motions --
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THE COQRT: Hold on one minute.

Wwho is ehtering the courtfoom, sir?

MR. GROSSMAN: U. S. Marshal Service, sir.

THE CdURT: What's your name?

MS. JOHNSON: Monica Johnson, sir.

THE COURT: Your name?

MR. GROSSMAN: Robert Grossman.

THE COURT: You'll be permitted to stay here for
purposes of ensuring court services. But everything that you
hear each of you is obligated not to disclose to anyone else
under any circumstances,_no matter what the reason, ﬁor to
discuss with.each other or with Deputy Shapiro.

Do do you understand -that?

MR. GROSSMAN: Yes, sir.

Robert Grossman. Yes,.éir.

MS. JOHNSON: Yes, sir.

THE COURT: State your name égain please.

MS. JOHNSON: Monica Johnson.

THE COURT: When you refer to thé.events that have
transpired, do you mean the events that are thé subject of
investigation under the iﬁdictment?

| MS. BEDNARSKI: No.

THE,COURT: The events involving youi communications

with Mr. Sutcliffe as a lawyer?

MS. BEDNARSKI: Yes.
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THE COURT: And what those communications and events

have done to your ability to maintain mutual respect and

confidence?

MS. BEDNARSKI: Yes.

'THE COURT: Without telling me énything about the
communications as such or the actual events, are you here today
because you think that the lawyers' ability and right to have
confidence in the representations and positions of the client
have been irre&ocably impaired?

MS. BEDNARSKI: No. We're here because our ability

to do our best, to zealdusly represent him and to effectively

————

. represent him have been impaired. We don't believe we can do

—

that and we .believe he's entitled'to that .
B
THE COURT: What could possibly happen that would
changé things if a new laWyer were éppointed?

MS. BEDNARSKI: The -- well, the past events or the

- past communications may not occur. - A new lawyer -- even if a

new lawyer had been -- experienced those same things that new
lawyer may indeed not end up in the same position. '
In other words, that new lawyer's ability to

effectively represent someone may not be so damaged; so

‘affected or so infected or so compromised.

THE COURT: Ms. Bednarski, are you telling'me in
plain language that the communications between your office or

any member of youf office on the one hand and Mr. Sutcliffe on
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the other hand have been so impaired that the ability to
maintain mutual trust and respect and confidence in each
other's respective obligations and positibns'has been |

shattered?

MS. BEDNARSKI: Yes.

THE COURT: Is that a result of thiﬁgs that were said
by one side or the other side in this existing attorney-client
relationship?

MS. BEDNARSKI; In part.

THE COURT: Have you discussed up until this
afternoon your -- before this afternoon, before_this'proceeding
began here in court, your office's view that it cannot
adequately represent Mr. Sutcliffe? Héve.you discussed that
with him?

MS. BEDNARSKI: No. We commuﬁicated‘to_him~the same
position we communicéted_to you. We_géve him the papers. We
do not beliéve that his position or his feelings or his ability

can repair where we are. In other words, it's our motion to be

relieved and it's not, in our view, something that can be fixed

by inquiry, explanation.

We served him -- not served. But we had somebody

meet with him and give him the papers as --
THE COURT: When was that?
MS. BEDNARSKI:  On Thursday.

THE COURT: Keep going.
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MS. BEDNARSKI: And we did so, I think -- andrwe did
that for tne reasons that eny, I think, professional person
would, which it is obviously a matter that concerns him
greatly. We've obviously gave -- I'm not going to say
obviously.

We've given it a lot of thought; It's something I've-
never done. It's something that my office has rarely asked
.for. And I can't think of a circumstance that I can draw upon
that gives me an experience of similar quality. It's not done
lightly. I actuaily believe it's in Mr..Sutcliffe's best
interests regardless of what he may believe. And he}s entitled;
to someone who can fight effectively and zealously for him.

THE COURT: That's true. There's no doubt about the

-latter conviction.

Let me speak to Mr. Sutcliffe. You may be seated,

" Ms. Bednarski.

Do you know -- without telling me what it is she's
referring to, do you think you know in your own mind what it is
she's referring to?

THE WITNESS: Good afternoon, Your Honor. Steve

Edward'Sutcliffe present.

———
T —— T ——— e

I wish to proceed with all rights reserved without

‘prejudice. I wish to enter into the record a record I prepared

" in response to Ms. Bednarski serving me these papers last

Thursday . -
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If I may. be permitted te freely speak on the record?

THE COURT: Yeah. Go ahead. You can do so while.
you're sitting there.

THE-WITNESS: Last month this court permitted me to
speak openly and directly about my coﬁcerns that my attorneys
were not competently working on my behalf. .And in particuler
that Ms. Potashner had obstructed justice. This Court gave me
a questioning period end solicited information regarding
communicetionseand'the 1ack of with my attorney and even
directed~questione to my attorney, Ms. Potashner, that
necessarily invol#ed attorney—client communications, 

Neither this Court nor my attorney -- I mentioned
attqrney—client pfivilege. .And it would seem to me that if

this was any concern about attorney—client privilege, at that

3

point it was then waived --

THE COURT: Only you can waive the attorney-client
privilege.r The lawYer cannot waive it for YOu unless you
authorize a lawyer to do so.

- THE WITNESS: This court can and I hereby request it <
conduct another sealed hearing at-which time it can_again
direct an inquiry without concern for or about the issﬁe'of
attorney-client privilege. .

I believe'in such an event the Court will see for
itself the complete and utter lack of any basis for this

motion, which is nothing more than a tacit admission of the

[T
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and the public defender's office as I would like more details

incompetence and failure to comply with their professional

responsibilities as attorneys and that this motion lacks both

merit and foundation.

I will never waive attorney-client privilege in open

court. And I'm glad this Court has kept this sealed, as it did
on August 22. |

I am willing to waive attorney-client privilege
regarding theilimited events of the recent telephone
conversations involving myself, Ms. Potashner, and
Ms. Bednarski that eccurred August 23, 2002, August 29, and
September 6 and September 17, 2002 only.

It is my belief that the telephone conversations on
August 23 and.September 17 as well as the 6ﬁh were or might
have been recorded._ If this is so, I request that these tapes
be entered into evidence at any hearihg held after this day}

o I'm Willing to waive attorﬁey—client privilege in _Mﬂiu

e —

regards to the elleged secret investigations by Ms. Potashner

on this events.- I stand on all my other rights with the lack
of the prejudice.

Lastly, I would respectfully request this Ceurt.
consider having a'very brief in_camera hearing with the accused
prior to the requested hearing in the prayer that this case
might be able_to‘be resolved to_the.benefit of all parties once

and for all.
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I thank you, Your Honor, for your time and
consideration.

THE COURT: Okay, Mr. Sutcliffe, you did the right
thing by approaching it the way you have. And fhus far,
nothing that has been disclosed today Qould in any way
constitute ‘a waiver of your attorney-client privilege.

But I think what we all have to do is get to the real
issue that's before me today. Your lawyers don't want to be
your lawyers. Whatever their reasons are, I can only guess at.

It's not entirely a wild guess. But the record is the record

and I only have the record to rely upon.

They don't want to be your lawyers and they're
telling me as officers_of ﬁhe court that it's not in your
interesf for them to be your lawyers, that they cannot properly-‘
represent yoﬁ. |

And you I want to-méke sure and I think you wan£ to

make sure that regardless of what you choose to do, regardless

of what your last statement about resolving the case to the

satisfaction of all the parties may refer to, you want to make
/—\\/—_\_ya.". R

sure that at all times you have lawyers who are in a position

fo represent you effectively and zealously. And these lawyers
are saying that they're not.

When you hear that being told to me by these lawyers,
as yourjustlheard, do you still want thgm to be your laWYers?

THE WITNESS: Again, I prepared a statement
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anticipating that question. If I may enter that into the

record?

THE COURT: Go ahead.

THE WITNESS: Thank you, Your Honor.

I previoﬁsly'voiced my concern to this Court that my
court appointed federal public defender had failed to secure
and obtain evidence of my physical torture and abuse by the
Manchester Police Department in full_view of the -- and
apparent'consent of the FBI, who were present end who observed
the incident.

This bourt permitted me to speak about this,
condﬁcted a brief inquiry, and then announced that ie found no
evidence the Public Defender's Office had engaged in‘
obstruction of justice.

| The day aftef the court hearing, I called~Hilary
Potashner. She told me ;hat after reviewing the evidence she
had received by subpoena_éhd that eemparing that evidence to
the facts I had previously provided her and then reiterated in

this phone call -- she stated that'she believed me and my

description of police brutality and torture had in fact

occurred.

I asked her to request a hearing before this Court
where all participants would be present, by subpoena if
necessary, so this Court could determine what -- if it in fact

had occurred --
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THE COURT: Let me just iﬁterrupt yoﬁ. :DJ*CPV“”Vﬁ’ n

The recofd will reflect that you are reading from a
statement, which is fine with me. But I.just want you to tell
me how many pages thattstatement comprises; How many more
pages?

‘THE WITNESS: Approximately five single-side.

THE,COURT: All right. Go ahead and continue. I
don't want to cut you off. But remember, the only question‘I'm

askihg you -- and I would really expect an answer that's going

" to be yes or no -- is whether you want these people to be your

lawyers in light of what they've just told me;
THE WITNESS: It's addressed in here. I want to make |
a clean record of why I'm doing what i'm doing. |
THE COURT: All right. |
THE WITNESS: fou'll understand after I --
THE COURT: All right. Make your record. —

—terupT |

THE WITNESS: She said she would meet with me the

-following week to discuss this matter further. As with all of

Ms. Potashner's promises, she failed to keep her promise to

meet with me the following week or to provide details of the

‘secret investigation she and the public defender's office

allegedly had conducted of the torture.

I have repeatedly told both of my public defenders of

-my torture and physical abuse by the Manchester Police

Department and FBI and I believed this conduct constituted a
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felony attack on my person. I have repeatedly-requested that
my public defenders -- , N - jiAf@EUE;?

. THE COURT: Could you speak and read that more
slowly. The court reéeporter is probably having a very hard
time.

THE WITNESS: I repeatedly told both of>my public
defenders of my torture and physical abuse by the Manchester
Police Department and FBI and that I believed this conduct
constituted a felony attack on my person. I have repeatedly
requested that my public defenders report this conduct and-the

apparent destruction of the evidence of this incident. And

_they have failed to do anything.

Finally, on September 17 in a phone eonversation with;
Hilary Potashner, I told her that she was guilty of misprision
of felon and how would she like it if she was arrested for this
conduct that was hot‘so different than why I was arrested;
Ms. Potashner then put me on hold, then returned and . :
advised me Ms. Bedﬁarski-was wifh her'andII was on a speaker
phone. | |
Ms.\Bednareki theneaceused me of threatening
Ms. Potashner, which I then denied.
 They ehen hﬁng up on me, and this motion was
subsequently filed.
-The Publie Defender’s Office has had my case:since

April of 2000. 'On-two,priof occasions they asked this Court
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'upset this Court.

for a continuance because they were unprepared to go forward.
On the last such occasion, you replaced Ms. Potashner_as my
lead counsel and replaced her with Ms. Bednarski. It was
represented they would be feady to procéed to trial on the
continuéd date.

This'éourt then advised counsel it would not
entertain any further requests for a‘contihuance of trial by
the Public Defender's Office.

‘I have been incarcerated since March, 2002, without
bail. I héve repeatedly requested that my attorneys challenge

this Court's denial of bail by filing a writ of habeas corpus,

~and they have repeatedly refused, claiming they do not want to

I repeatedly asked them to obtain a:transcript of thé
heéring at which bail was deﬁied so that I équld address Your
Honor's concerns. And they have continued and refused to
requeé£ or obtain this transcript.

Trial is set for October.22. And to this date I héve
vet to be told by my atﬁorﬁeys what evidence the prosecution 
has produced to support'any of their charges agéinét me,.what
witnesses the pfoéecgtibn intends to call, whatrévidencé my-
attorneys inténd-to introduce in my defense, and what witnesses
they intend to call and/or subpoena on my behalf.

‘"Today my attorneys have asked me to preparé my

defense arguments for my defense and to list documents
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contained in the limited discovery that they have made
available to me that would support the defense and argument
requeéted of me. And I have done as requested. Even though T
have prdvided and support for same és requested, neither
attorney has discussed any of these materials with me in any
expanded scope.

And now four weeks before trial they appear
incompetent to proceed with, theyrbring this motion claiming

e S N |

that an actual conflict now exists which is peculiar, unusual,

.and quite distinct. Their words.

- To the extent that my court¥appointed public
defenders has failed to perfofm their jobs as that has created
a difficulty in their proceeding to trial as ordered by this
Court -- I've already pointed out the problems of this Court
with no relief -- to grant this request would be to further
jeopardize my right to a'speedy.t‘rﬂjq.g_lV representation, and/or
assistance to competent counsel and right to my freedom.

As this Court advised at the last hearing, it would
need at least a half an hour just to describe. the dangers of my.
even considering to represent mySelf‘agéinst the vast strength,
wealth, and weight of the United States Government.

I agree that self-representation is not appropriate

and I appreciate the counsel from Your Honor.

Furthermore, no panel attorney could come into this

case now four weeks before trial and do in four weeks what the
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Public Defender's Office has failed do in the past six months.
| The only reasonable, appropriate, and fair result, I
believe, would be to require the Federal Public Defender's
Office\to finish what they have started. They will further
prove-their incompetence or they will not. Either way, the dye
has been cast.

I would therefore request réspectfully this Court
order the Public Defender's Office to he prepared to try the
case on October 22 as so ordered and to deny any motion to be
relieved.

Thank you for your time-again and respect.'

THE COURT: Mr. Sutcliffe, you obviously oppose their

'motion to be relieved as your lawyers, but in the process of

opposing it, you have set forth in a very,eloqueht manner a lot:
of disagreements and objections and dissatisfaction'that you

have, some of which you told me about the last time we were

“here, none of which seems to have been cured, and some of which

have been made worse since you were here. And I think it waé
August 22.

In other words, what you're ﬁellihg me is they're not
doing the job but you want them to finish the job they're not
doing. -

What that suggests to me is that you aigminyigépgwé__

huge problem that you could otherwise avoid and you'fe also

creating the risk that I would be making a big mistake by
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allowing you to do this inconsistent and, I think, prejudicial

act.
If T were to require them to continue to be your
lawyers, I would be disregarding what all three of you were

saying. Because there is no dispute based on this record that -

the chmunications that are necessary to have a good
attorney—client relationship -- and you need one. These are
serious charges. And right now you're innocent. You're still
in custody, but you're not convicted.

For you to go to bat and take the case to trial or
even to pursue a plea, if that's what you were alluding to
before, with these lawyers is going to be totally against your'

interest and agalnst my duty to .assure that you get effective

assistance of counsel

o e

R A

et a5 e e e kb

Id//yeﬁaniind_pendent obligation That's my job.

A Ao A £,

SN
T— ey e i i et et e

What the lawyers say and what the clients say are Very

r‘*«-\‘“ e T —. e i cormronns B

1mportant And the record that's presented to me is necessary

'
s g

for me to weigh and rule upon. But I have the independent

‘obligation to make sure that the relationship from both

perspectives is salvageable and at the very minimum sufficient

- to'make sure that the lawyers can' do their job to provide

effective assistance.
‘-—.-\N/\-——————Mm-—‘

All three of you are making it .clear that that's not

the case.

Now what that really means for you is that -- what it
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Ms. Bednarski and Potashﬁer to pass on their opinion to feliOw

- New Hampshire as'my public defender.

means for me is that I am requifed, against my preference but
definitely as part of my obligation, to grant the motion and
I'm going to grant it. 2And I am going to arrange for the
appointment of another lawyer. But I'm going to impose certain
conditions -- |

THE WITNESS: May I say something, Your Honor,
quickly?

THE COURT:  Go ahead.

THE=COURT: My public defender Jonathan Sacks in New
Hampshire who represented me -- |

THE COURT: I remember youzlikéd'him very much.

THE WITNESS: He figured this case out in one day
what they have not been able to figure out in six months.

Any conflict, if it ekists, between Ms;~Bednarski-aﬁd
Ms. Potashner and noﬁ the Federal Pﬁblic_Defender's Office, T
would suggest‘to Your Honor to consider two things.- Let
public defenders within their office. l

THE COURT: There is one here who is their.
supervisor.

Is that your role, Mr. Landin? Are your their
supervisor?

MR. LANDIN. That is correct, Your Honér.

THE WITNESS: Or I would gladly accept Mr. Sacks frém
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THE COURT: I don't have any authority to arrange for

Mr. Sacks to represent you here. I'm perfectly willing to have
: the Public Defender's Office that your lawyers now -- in other

-words, the LA Public Defender's Office -- notify Mr. Sacks -

in fact, I'll require them to notify Mr. Sacks that you have
requested that he be appointed to represent you. That's an

order I'm issuing now.

If Mr. Sacks got permission from -- whatever

permission is required, presumably from his boss -- to seek

-leave to be admitted on a special basis -- it's call pro hac

veche -- to represent you .in this case, I almost certainly
would appoint him. I'm not committing to that. " That would be
my inclinationf_ I don't think that's likely. But I'm willing
to see whether there is any basis to arrange for Sacks to come
in.

I'm not willing to/require these lawyerswto permit'

i /‘—%‘m‘l—m e i ST

you, against your best interest, to require these lawyers to

,remain as your lawyers. You got too.much baggage in this case.

RS e
s e

And it.s not necessary for me to make any. findings about who s

e e P T e

right and who s wrong I'm not saying you re wrong I don't

know for sure. _I am saying that this is not an-adequate or
acceptable way for the lawyer and the clients -- for_the
lawyers and the client to continue to proceed.

Now I want -- I'm going to. call in Mr. Nishi, who is

a member of the court's'alternative panel for'lawyers. They
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“four weeks -

often are as experienced, sometimes more experienced, and

-absolutely as comfortable and conversant in.federal criminal

law and criminal procedures than members of the Public
Defender's Office. And I'm not just blowing smoke at you and
telling you this. And eight or nine times out of ten far
superior to retained counsel. ‘Any judge will tell'you that.

And Sacks in New Hampshire apparently demonstrated

T NOT CERNEL LaWwl/Ef.
that to you already./ So the fact that these are lawyers
appointed at the expense of the Government and not retained by
somebody with deep pockets is usually to the advantage of the
person who gets them. And I think that may well be the case
for you.

Now if Nishi is appointed, as he's'about.to be, i
wiil state_that you are aothoriZed to tell him and your lewyefs
are required to-tell him:that thefe's a possibility that Sacks
will be permitted to associate in. I don't hold out a great

deal of promise for that. But it could be a very fine

,development and I'm not resistant to it.

I won't relieve Mr. Nishi because any lawyer out of
state has to have a local lawyer present. It's part of the

rules. You'd have two lawyers.

It will require a continuance. You're right that

somebody can't take on your defense and do the jOb for you 1n

L SV it i B TR

=y

THE WITNESS: May I interrupt you for one second?

e
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i

THE COURT: Don't interrupt. I'll give you a chance

Lo

to be heard.

I will have -- I want to -- in order to determine how
much of a continuanée is necessary, I want the lawyers to tell
me answers right now to the folldWinglquestions.

Have you completed your discovery, formal discovery
and informal discovery, available té'youror available as right
to you from the government?

MS. BEDNARSKI: We as recently as 1ast week continued
to receive discovery. I think 1ast week we got about_somewhere
between 130, 160 pages, which we forwarded to Mr. Sutcliffe. I
believe we've gotten almost all the discovery in the case to
the extent that it exists. We've gotten whatever we know
about.

I.- think as the Government continues to prepare, some
more discovery may be provided. But --

THE COURT: This Government léwyer was pianning,to go
out of town. I remember that being told to me. VAnd‘if she
were out.of town, who was going to get you whatever additional
discovery-you think might be out there?

MS. BEDNARSKI: She didn’'t tell us anybody elSe_would
be in charge of that. We've élWéys been dealing just with her.

| THE COURT: Well, I'll make a certain requirement
that will apply to her office when I bring her back in here.

What chér things would have to be done by your
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successor, assuming you turn over the entiré file, all of’your
work product?

Do you authorize, Mr. Sutcliffe, your communications
with and your rights as a client to confidentiality to be
turned over to your successor lawyers?

THE WITNESS: I'm sorry. What?

THE COURT: Do you permit -- I think it's not
necessarily-your choice. But I want to know whether you have
any objection to the lawyers who are going to be replaced,
Bednarski and Potashner, turning over to the successor lawyer
this week their entire file?

THE WITNESS: No.

e

THE COURT: I know you're very upset. Would you like

to have some water?

Pour some water .for your client please and assist him

Would you like to have a recess?

THE WITNESS: Yeah. Please.

_THE COURT: How long a recess would you like?

THE WITNESS: fen minute. Ten minutes.

THE COURT: We'll take a recess on this matter.

I am reqﬁired to reiterate‘that you remain in the
cﬁstody of the marshals.

Do you need to use the men's robm?

THE WITNESS: No.
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THE COURT: Do you want to g6 across the hall to the

witness room with just the marshals and yourself?
. THE WITNESS: Please.

THE COURT: Take him into the witneSs room. Clear
out the witness room of anyboay elée who might be in there.
Make sure there's nothiﬁg in the witness room that would create
a risk. Just stay_outside the witness room and give
Mr. Sutcliffe a chance to collect his thoughts. Come back in
ten minutes.

THE MARSHALL: Yes, Your Honor

- Okay. We're adjourned.

(A:recess was taken at 4:37 p.m. with proceedings
resuming at 4:48 p.m.)

THE CLERK: ‘Please remaih seated. :

THE COURT: Mr. Sutcliffe, did you want to be heard?
Because when I said something about a continuance is when you
last asked to be heard. |

THE WITNESS: Thank you.
7

I would agaiﬁ-like to request of whoever you seek to

appoint for me that they immediately be provided a copy of_the
the transcript of the bail hearings in April so we may address
Your Honor's concerns.

THE COURT: Is the transcript in existence?

MS. BEDNARSKI: It's not been transcribea.

THE COURT: Well, I'll order that it be transcribed.
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I don't know how long that will take. I don't remember who the

.court reporter is.

What was the date of the hearing?

I'll find it from the docket.

THE WITNESS: I would also like the new lawyer to be
provided with a partial transcript of the hearing of August 22,
last month, where you agreed to hear a new hearing for bail
although you reiterated you would not necessarily grant it --

THE COURT: That's not nécessary. I'll get him the
transcript of the bail hearing. I don't have unlimited

capacity to order every transcript. He doesn't need that.

THE WITNESS: Is there any poséible'way we could.

expedite a bail hearing?

THE COURT: First, your lawyer is going to have to
review the bail hearing transcript. As. soon as he's ready to
seek. a.renewed bail appiication, I'll grant him a hearing.

THE WITNESS: I askedrmy counsel for that way when
you first -- after that‘first day . |

THE COURT: You told me that. .I know what your view

is and how you characterize their view. But there are

. judgments that lawyers make which can often be very astute and

very sensible and Very_much in the client's interest. I'm not
making a finding either way; But you have a right to have me
reconsider it. If there’'s a basis to do so, I will do so.

Anything else?
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THE WITNESS: No, Your Honor.

MS. BEDNARSKI: Your Honor --

'THE COURT: How long do you think you would.need? If
you knew exactly what you know about the etatus of the case and
you werercoming in, if were you Mr. Nishi.

Is that who we lined up?

e

THE CLERK: Mr. Nishi, yes.

THE COURT: How'long would you need?

MS. BEDNARSKI: It's -- that's a hard thing to say

because I know what has taken the time in the last six months.

That's a different question --
THE COURT: Yeah. But he needs a lot less than the
o - T
usual amount of time because you’'ve done whatever you've done.

MS. BEDNARSKI : I would say at least six to eight

weeks. But I think that's a determination that should be made
P _ .
by ‘the other lawyer, not by me.

And I think the.date of that first bail hearing was
April 16.

THE COURT: 1I'm instructing the CRD to --
Ms. Williams to arrange with the court reporter to compile a
prompt transcript of that'proceeding. Whenever the date was.

We have a trial date of October 22. I think I should
v'“'\&w\-‘*"' :

set the trial. What's the estimate for the duration of the

trial on this?

I better ask Ms. Duarte that.
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MS. BEDNARSKI: A week I think is the estimate. We
think it could be slightly longer. But I would say between
four and seven court days everyone would agree to.

THE COURT: Well, i-want to set it for early December
so this case can be tried and completed before Christmas. In
the event Mr. Sutcliffe is acquitted, he can be free for the
hélidays. So even though I undoubtedly have a zillion trials,
I am inclined to set it for December 3. 1I'll explore it with

Mr. Nishi.

Bring in the other lawyers.

This proceeding as of this point, -up until the point
that the other people come in, the transeript will be sealed
and closed. Fiied under seal. |

(The following proceedings were held in open court;)

THE.COURT: Welcome back, Mr. Nishi. Will you please
step forward to thé lectern and be good enough to announce your
appearance. |

MR. NISHI: Thomas Nishi.

THE COURT{_ You'rera mémber of the court's indigent
defense panel?. |

MR. NISHI: I am.

THE COURT: I've ekplored certain issues and factors
and considerations with Mr. Sutcliffe and his current lawyers

from the Public Defenders Office, and I've made the following

rulings.-
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I will grant the pending motion to be relieved of:
responsibilities as counsel.of record. The Public Defenders
Office has been ordered -- and I'm letting the other lawyers
know that they've been ordered -- to communicate with-a certain
member of another Federal Public Defender's Office. The
defendant's requested that individual be permitted to represent
him in this proceeding.

That other office is in a different state. I don't
know whether that's feasible. And I advise Mr. Sutcliffe that
I think it's not a.likely deVélobmént but that if that lawyer
were aﬁailable-and chose to agree to represent Mr. Sﬁtcliffe in {
this case, I would be inclined -- I have not committed to do
it -- to grant an application for him to do so or on a pro hac
veche basis in this court without in any wayrrelieving
Mr. Nishi, whom I'm about to formally appoint as counsel of
record for Mr. Sutcliffe.

MR. NISHI: Your Honor, before you do that, ﬁay I be
heard?

THE COURT: Yes.

MR. NISHI: I'm aware of éome'of the facts and I can
indicate to the Court that I have three white-collar trials set

back to back. I probably wili not be available to the end of

.February.

THE COURT: You have three trials set back to back?

MR. NISHI: Yes.
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THE COURT: In this district?

MR. NISHI: In this district.

THE COURT: Are you confident they're all going .o
go? ,

MR. NISHI: I'm confideﬁt two are going to go.

THE COURT: Do you know what those trial dates are?

MR. NISHI. Yes, I do. One is.probably two weeks

from today, October 1. BAnd the second one that I'm sure of is

December 3.

THE COURT: That's when I wanted to reset this date

for trial. I don't;want the continuance that's'necessitated'by

4 ] 1.
this substitution of counsel to delay Mr. Sutcliffe's rights to

e . §
s P ; Ny

a speedy trial. -
«—MW

-
e S

MR. NISHI: That's why I wanted to bring i£ to the
Court's attention.

THE COURT: I don't think it's fair to Mr. Sutcliffé
to appoint.yqu,"Mr.Nishi. it just won't fly.

MR. NISHI: I agree; That's why I brought it to ther
Court's atténtion.

THE COURT: I wish I'd knoWn'all.that before I went

through all this.

All right. I'm instructing the clerk to contact the

~indigent defense panel and tell them I want a lawyer who will

———

be available to represent vigorously and immediately

Mr. Sutcliffe with a trial date of December 3 anticipated
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for --

How.long do you expect this trial to be?

MS; DUARTE:l Government's evidence approximately five
court days, Your Honor. ' Maybe less.

THE COURT: For a seven court day trial. I don't
think it will take that 1059,: They seldom do. But who knows.

And I want somebody who can commit to being available
on December 3.

Until you're formally replaced, you're not out of the
pictﬁre. So whate&er duties a lawyer has to a client, you
continue to have to a client, inéluding the duty to contact
that other lawyer we.spoke about, prﬁmptly tell him about the
trial‘date as well.

When a substitute lawyer has been identified and has.
made a commitment to represent Mr. Sutcliffe, we'll have to
have: another hearing as soon as.possible this week. And the
Public.befénders Office will be réquired to turn-overrall of

i;s files and all of its otherwise privileged communications

‘with Mr. -Sutecliffe as he has agreed and authorized them to do.

‘There is going to be a effort, with the Court'’'s
cooperation, to obtain a transcript of the bail proceeding.
Aﬁd.whether new counsel agreed and believes it's in
Mr.'Sutéliffe's interest to seék a'reconéideration of my
earlier ruling on bail will remain to be determined. But I

have authorized the trénscript to be compiled.

2
No*
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Is there anything else that heeds to be addressed?

MS. DUARTE: Yes, Your Honor. You mentionéd another
hearing this week. Since I'll have to get this covered since
I'm leaving tomorrow, would you just let me know what the
person who's covering would.be expectéd ﬁq do at that hearing,

THE COURT: Not much because I'm just assuming the
Government wiil be ready to go on December 3.

MS. DUARTE: That's fine wiﬁh the Government --

THE COURT: If we have to change that, it won't be

something that I'm going to be pleased about.

MS. DUARTE:  No, Your Honor.  We're ready to gd on
the 3rd --

THE COURT: I'm not saying you weren't. i assume you
were ready to go on the 27th. |

I wanted to ask you about discovery: What_possible

discovefy under the most rigorous application of your discovery

requirements and-Brady requirements. that you could possibly

know of remains to be completed that hasn't yet been done?

MS. DUARTE: The only thing I can think of, Your

TN sy

e

.Honor, is there's a couple of things that were provided by

witnesses that are largely duplicates, such as printouts of web
éites, things like that thét the witness compiled on their own,
that I've been hoiding onto to turn oVer whén I knew what was
going to happen at this hearing. And I would say --

THE COURT: No. I . want you to turn them over, your
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office to turn them over this week. You get them to the public
defender, the current éounsel, they'll get them to
Mr. Sutcliffe. He'll have it in their hands that much faster.
MS. DUARTE: I will, Your Honor. But I have
everything turned over basically. _
| THE COURT: What else besides those additional

statements or documents from witnesses?

MS. DUARTE: That's all I can think of, Your Honor,

that I haven't turned over or made

available.

IR L

Tﬁﬁ Eaﬁﬁf?ﬂ I know you have this planned absence and
that's fine and understandable. But I want- you £o arrange to
in the event that -- well, I want you to tell the'clérk before
you leave -~ go up thefe.and take care of it'now, please --
who will be looking éfter-this case in your absence.

And tell that person, that assistant U.S. attorney,

‘and disclose who it is to the current cdunsel, that I want that

person promptly to contact the case agent and you éhéuld tell
the case agent to contact that AUSA and make sure théy start
fﬁnctioning in sync so that if there are any developments
ih§olviﬁg discovefy or anything elée.that,might téke place in
your absence there won't be any additional delay.

I want the information that is necessary for a new

lawyer to take over this case and get ready for trial on
December 3 to fIOW'freely and quickly to the extent it hasn't

already been given to the public defender.
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MS. ﬁUARTE: Very well, Your Honor.

Is there anything Your Honor in particular -- I
wasn't here. But if there's anything in particular somebody
thinks_théy haven}t Qotten -

THE COURT: ©No. I don't have any precise thing to
point to.

MS. DUARTEé As far as I know, I've been turniﬁg
everything over and I will continue to do that.

THE COURT: What about grand jury transcripts?

MS. DUARTE: .fhey have been turned over.

e

THE COURT: They 'haVé_?

MS. DUARTE: There was only one witness before the
grand jury, and that's been turned over.

| THE COURT: All right. I can't Specify anythihg |

else. Those are my rulings. -

.Until further proceedings, I'm going to ask the clerk
to contact the appropfiate.peoplé about getting an available |
member 6f-the indigent'panel today if possible. We have

another matter on the Calendar. So we'll have to turn_to that

-as well.

This case is adjoufned.
(Proceedings ended at'4:57-§.m.)
/////////////////////////////
' _//////////////////////////////-
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I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT
FROM THE RECORD OF THE PROCEEDINGS IN THE

ABOVE-ENTITLED MATTER.

47 Lop?  _fuls






